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306.07.05 Exception for Transfers to Community Spouse or Third Party

Section 1924 of the Act sets forth the requirements for treatment of income and
resources where there is an individual in a medical institution with a spouse still living
in the community. This section of the Act provides for apportioning income and
resources between the institutional spouse and the community spouse so that the
community spouse does not become impoverished because the individual is in a
medical institution.

The exceptions to the transfer of assets penalties regarding inter-spousal transfers and
transfers to a third party for the sole benefit of a spouse apply even under the
spousal impoverishment provisions. Thus, the institutional spouse can transfer
unlimited assets to the community spouse or to a third party for the sole benefit of
the community spouse.

When transfers between spouses are involved, the unlimited transfer exception should
have little effect on the eligibility determination, primarily because resources belonging
to both spouses are combined in determining eligibility for the institutionalized spouse.
Thus, resources transferred to a community spouse are still considered available to the
institutionalized spouse for eligibility purposes.

The exception for transfers to a third party for the sole benefit of the spouse may
have greater impact on eligibility because resources may potentially be placed beyond
the reach of either spouse and thus cannot be counted for eligibility purposes.
However, for the exception to be applicable, the definition of what is for the sole
benefit of the spouse must be fully met.

This definition is fairly restrictive, in that it requires that any transferred funds be spent
for the benefit of the spouse within a time-frame actuarially commensurate with the
spouse’s life expectancy. If this requirement is not met, this exemption is void, and a
transfer to a third party may then be subject to a transfer penalty.
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