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Non-Home Property (Continued) 
 
In determining whether an asset was transferred for the sole benefit of a spouse, child, 
or disabled individual, ensure that the transfer was  accomplished via a written 
instrument of transfer (e.g., a trust document) which legally binds the parties to a 
specified course of action and which clearly sets out the conditions under which the 
transfer was made, as well as who can benefit from the transfer.   
 
A transfer without such a document cannot be said to have been made for the sole 
benefit of the spouse, child, or disabled individual, since there is no way to establish, 
without a document, that only the specified individuals will benefit from the transfer. An 
individual shall not be ineligible for medical assistance if an acceptable rebuttal is 
submitted and a satisfactory showing is made to the Division of Medicaid that:   

 
The individual intended to dispose of the assets either at fair market value or 
for other valuable consideration; 
 
The assets were transferred exclusively for a purpose other than to qualify for 
medical assistance; 

 
All assets transferred for less than fair market value have been returned to the 
individual; or  

 
The Division of Medicaid determines that denial of eligibility would work an 
undue hardship on the individual.      
 

306.07.03 Undue Hardship Provision 
 
Undue hardship exists when: 

 
Application of the transfer penalty would deprive the individual of medical 
care such that his/her health or his/her life would be endangered.   

 
Application of the transfer penalty would deprive the individual of food, 
clothing shelter, or other necessities of life and cause severe deprivation.   

 
The applicant or spouse or representative has exhausted all legal action to 
have the transferred assets that caused the penalty returned.  
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Undue Hardship Provision (Continued) 
 
Undue hardship does not exist when: 
 

Application of the application of the transfer of assets provision merely 
causes the individual inconvenience or when such application might restrict 
his or her lifestyle but would not put him or her at risk of serious 
deprivation. 

 
The assets were transferred to the community spouse and the community 
spouse refuses to cooperate in making the resource available to the 
institutional spouse.  

 
The resource was transferred to a person (spouse, child, or other person) 
who was handling the financial affairs of the client or to the spouse or 
children of a person handling the financial affairs of the client unless it is 
established that the transferred funds cannot be recovered even through 
exhaustive legal measures.  

 
Each case situation must be reviewed individually to determine if undue hardship exists. 
Generally, this provision is limited to financially and medically needy individuals with no 
possible means of recovering the transferred assets..  

 
 

306.07.04 Undue Hardship Waiver Requested by Facility 
 
Effective February 8, 2006, an undue hardship waiver may be requested by the facility 
in which the person resides on behalf of the individual if the facility has the 
individual’s consent, or their person representative’s consent.  The hardship waiver is 
for the recipient, not the hardship of the facility.  The agency provides that, while an 
application for an undue hardship waiver is pending in the case of an individual, who 
is a resident of a nursing facility, payments to the nursing facility to hold the bed for 
the individual will be made for a period not to exceed 30 days. 
 
  


