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306.06.06 Transfers by a Spouse

Transfers made by the Community Spouse (CS) will create a penalty for the
Institutionalized Spouse (IS). Transfers by the CS after the IS has been determined
eligible will also create a penalty for the IS.

If the CS becomes institutionalized and applies for Medicaid during the penalty period,
the penalty must be apportioned between both spouses. However, if the IS has already
served the penalty in full, it will not be applied a second time. If one member of the
couple should leave the facility or die, the remaining portion of the penalty must be
served by the remaining institutionalized spouse.

306.06.07 Transfers of Jointly-Held Assets

In the case of an asset held by an individual in common with another person or
persons in a joint tenancy, tenancy in common, or similar arrangement, the asset (or
the affected portion of such asset) shall be considered to be transferred by such
individual when any action is taken, either by such individual or by any other person
that reduces or eliminates such individual's ownership or control of such asset.

Under this provision, merely placing another person’s name on an account or asset as
a joint owner might not constitute a transfer of assets subject, of course, to the
specific circumstances of the situation. In such a situation, the individual may still
possess ownership rights to the account or asset and thus have the right to withdraw
all of the funds in the account or possess the asset at any time.

Thus, the account or asset is still considered to belong to the individual. However,
actual withdrawal of funds from the account or removal of the asset by the other
person removes the funds or property from the control of the individual and so
constitutes a transfer of assets.

Also, if placing another person’s name on the account or asset actually limits the
individual’s right to sell or otherwise dispose of the assist (e.g., the addition of another
person’s name requires that the person agree to the sale or disposal of the asset
where no such agreement was necessary before), such placement constitutes a transfer
of assets.
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