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1.

Definitions

Section 13611 of the Omnibus Budget Reconciliation Act of
1993 (P.L. 103-66) amended Section 1917(d) of the Social
Security Act to revise the treatment of trusts effective with
trusts established after the date of enactment of OBRA-93,
which was August 10, 1993. Trusts established before this
date, but added to or otherwise augmented after this date are
treated under OBRA-93 Trust rules.

Trusts that do not meet the criteria for OBRA-93 trusts or
trusts established prior to 08/10/93 must be reviewed under
the appropriate trust policy.

OBRA-93 Transfer of Assets policy is used in conjunction
with OBRA-93 Trust policy.

a. Trust -- For purposes of this section, a trust is any
arrangement in which a grantor transfers property to a
trustee or trustees with the intention that it be held,
managed, or administered by the trustee(s) for the
benefit of the grantor or certain designated individuals
(beneficiaries). The trust must be valid under State
law and manifested by a valid trust instrument or
agreement. A trustee holds a fiduciary responsibility
to hold or manage the trust's corpus and income for
the benefit of the beneficiaries. The term "trust™ also
includes any legal instrument or device that is similar
to a trust. It does not cover trusts established by will.
Such trusts must be dealt with using Standard Trust

policy.

b. Legal Instrument or Device Similar to Trust -- This is
any legal instrument, device, or arrangement which
may not be called a trust under State law but which is
similar to a trust. That is, it involves a grantor who
transfers property to an individual or entity with
fiduciary obligations (considered a trustee for
purposes of this section). The grantor makes the
transfer with the intention that it be held, managed, or
administered by the individual or entity for the benefit
of the grantor or others. This can include (but is not
limited to) escrow accounts, investment accounts,
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pension funds, and other similar devices managed by
an individual or entity with fiduciary obligations.

C. Trustee -- A trustee is any individual, individuals, or
entity (such as an insurance company or bank) that
manages a trust or similar device and has fiduciary
responsibilities.

d. Grantor -- A grantor is any individual who creates a
trust. For purposes of this section, the term "grantor”
includes:

- The individual;
- The individual's spouse;

- A person, including a court or administrative
body, with legal authority to act in place of or
on behalf of the individual or the individual's
spouse; and

- A person, including a court or administrative
body, acting at the direction or upon the
request of the individual, or the individual's
spouse.

e. Revocable Trust -- A revocable trust is a trust which
can under State law be revoked by the grantor. A
trust which provides that the trust can only be
modified or terminated by a court is considered to be
a revocable trust, since the grantor (or his/her
representative) can petition the court to terminate the
trust. Also, a trust which is called irrevocable but
which terminates if some action is taken by the
grantor is a revocable trust for purposes of this
instruction. For example, a trust may require a trustee
to terminate a trust and disburse the funds to the
grantor if the grantor leaves a nursing facility and
returns home. Such a trust is considered to be
revocable.
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f. Irrevocable Trust -- An irrevocable trust is a trust

2.

OBRA-93
Trust
Provisions

which cannot, in any way, be revoked by the grantor.

g. Beneficiary -- A beneficiary is any individual or
individuals designated in the trust instrument as
benefiting in some way from the trust, excluding the
trustee or any other individual whose benefit consists
only of reasonable fees or payments for managing or
administering the trust. The beneficiary can be the
grantor himself, another individual or individuals, or a
combination of any of these parties.

h. Payment -- For purposes of this section a payment
from a trust is any disbursal from the corpus of the
trust or from income generated by the trust which
benefits the party receiving it. A payment may
include actual cash, as well as noncash or property
disbursements, such as the right to use and occupy
real property.

i. Annuity -- An annuity is a right to receive fixed,
periodic payments, either for life or a term of years.

This section applies to any individual who establishes a trust
and who is an applicant for or recipient of Medicaid. An
individual is considered to have established a trust if his or
her assets (regardless of how little) were used to form part or
all of the corpus of the trust and if any of the parties described
as a grantor established the trust, other than by will.

When a trust corpus includes assets of another person or
persons as well as assets of the individual, the rules in this
section apply only to the portion of the trust attributable to the
assets of the individual. Thus, in determining countable
income and resources in the trust for eligibility and post-
eligibility purposes, you must prorate any amounts of income
and resources, based on the proportion of the individual's
assets in the trust to those of other persons.
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3. Treatment
of Revocable
OBRA-93
Trusts

The rules set forth in this section apply to trusts without
regard to:

- The purpose for which the trust is established;

- Whether the trustee(s), has or exercises any discretion
under the trust;

- Any restrictions on when or whether distributions can
be made from the trust; or

- Any restrictions on the use of distributions from the
trust.

This means that any trust which meets the basic definition of
atrust can be counted in determining eligibility for Medicaid.
No clause or requirement in the trust, no matter how
specifically it applies to Medicaid or other Federal or State
programs (i.e., an exculpatory clause), precludes a trust from
being considered under these rules. Note: Exceptions to the
countability of trusts as a resource do exist and are outlined
later in the section.

In the case of a revocable trust:

- The entire corpus of the trust is counted as an
available resource to the individual,

- Any payments from the trust made to or for the
benefit of the individual are counted as income to the
individual;

- Any payments from the trust which are not made to
or for the benefit of the individual are considered
assets disposed of for less than fair market value.
Refer to OBRA-93 Transfer of Assets policy.
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4. Treatment
of Irrevocable
Trust -
Payment
Can Be
Made
Under
Terms
of Trust

When a portion of a revocable trust is treated as a transfer of
assets for less than fair market value, the look-back period
described in OBRA-93 Transfer policy is extended from the
usual 36 months to 60 months.

Note: Home property placed in a revocable trust loses its
excluded status if the client is in an institution.

In the case of an irrevocable trust, where there are any
circumstances under which payment can be made to or for the
benefit of the individual from all or a portion of the trust, the
following rules apply to that portion:

- Payments from income or from the corpus made to or
for the benefit of the individual are treated as income
to the individual;

- Income on the corpus of the trust which could be paid
to or for the benefit of the individual is treated as a
resource available to the individual;

- The portion of the corpus that could be paid to or for
the benefit of the individual is treated as a resource
available to the individual; and,

- Payments from income or from the corpus that are
made but not to or for the benefit of the individual are
treated as a transfer of assets for less than fair market
value. A 36 month look back period for transfers of
assets applies.
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5. Treatment
of Irrevocable
Trusts-
Payment
Cannot Be
Made Under
Terms of
Trust

When all or a portion of the corpus or income on the

corpus of a trust cannot be paid to the individual, treat all or
any such portion or income as a transfer of assets under
OBRA-93 Transfer policy.

In treating these portions as a transfer of assets, the date of the
transfer is considered to be:

- The date the trust was established; or,

- If later, the date on which payment to the individual
was foreclosed.

In determining for transfer of assets purposes the value of the
portion of the trust which cannot be paid to the individual, do
not subtract from the value of the trust any payments made,
for whatever purposes, after the date the trust was established
or, if later, the date payment to the individual was foreclosed.

If the trustee or the grantor adds funds to that portion of the
trust after these dates, the addition of those funds is
considered to be a new transfer of assets, effective on the date
the funds are added to that portion of the trust.

Thus, in treating portions of a trust which cannot be paid to
an individual, the value of the transferred amount is no less
than its value on the date the trust is established or payment is
foreclosed. When additional funds are added to this portion
of the trust, those funds are treated as a new transfer of assets
for less than fair market value.

When that portion of a trust which cannot be paid to an
individual is treated as a transfer of assets for less than fair
market value, the usual 36 month look-back period is
extended to 60 months.
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6. Payments
Made From
Revocable or
Irrevocable
Trusts

7. Circumstances
Under
Which
Payments
Can/Cannot
Be Made

Payments are considered to be made to the individual when
any amount from the trust, including an amount from the
corpus or income produced by the corpus, is paid directly to
the individual or to someone acting on his/her behalf, e.g., a
guardian or legal representative.

Payments made for the benefit of the individual are payments
of any sort, including an amount from the corpus or income
produced by the corpus, paid to another person or entity such
that the individual derives some benefit from the payment.
For example, such payments could include purchase of
clothing or other items, such as a radio or television, for the
individual. Also, such payments could include payment for
services the individual may require, or care, whether medical
or personal, that the individual may need. Payments to
maintain a home are also payments for the benefit of the
individual.

Note: A payment to or for the benefit of the individual is
counted under this provision only if such a payment is
ordinarily counted as income under the SSI program. For
example, payments made on behalf of an individual for
medical care are not counted in determining income
eligibility under the SSI program. Thus, such payments are
not counted as income under the trust provision.

In determining whether payments can or cannot be made

from a trust to or for an individual, take into account any

restrictions on payments, such as use restrictions, exculpatory

clauses, or limits on trustee discretion that may be included
in the trust.
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8. Placement
of Excluded
Assets In
Trust

For example, if an irrevocable trust provides that the trustee
can disburse only $1,000 to or for the individual out of a
$20,000 trust, only the $1,000 is treated as a payment that
could be made. The remaining $19,000 is treated as an
amount which cannot, under any circumstances, be paid to or
for the benefit of the individual. On the other hand, if a trust
contains $50,000 that the trustee can pay to the grantor only
in the event that the grantor needs, for example, a heart
transplant, this full amount is considered as payment that
could be made under some circumstances, even though the
likelihood of payment is remote. Similarly, if a payment
cannot be made until some point in the distant future, it is still
payment that can be made under some circumstances.

Section 1917(e) of the Act provides that, for trust and transfer
purposes, assets include both income and resources. Section
1917(e) of the Act further provides that income has the
meaning given the term in Section 1612 of the Act and
resources has the meaning given that term in Section 1613 of
the Act (income and resources as defined in SSI policy). The
only exception is that for institutionalized individuals, the
home is not an excluded resource.

Thus, transferring an excluded asset (either income or a
resource, with the exception of the home of an
institutionalized individual) for less than fair market value
does not result in a penalty under the transfer provisions
because the excluded asset is not an asset for transfer
purposes. Similarly, placement of an excluded asset in a trust
does not change the excluded nature of that asset; it remains
excluded. The only exception is the home of an
institutionalized individual. Because Section 1917(e) of the
Act provides that the home is not an excluded resource for
institutional individuals, transfer of title to the home of an
institutionalized individual in a trust (revocable or
irrevocable) results in the home becoming a countable
resource.
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0. Exceptions

to Treatment
of Trusts
Under Trust
Provisions

The rules concerning treatment of trusts do not apply to any
of

the following trusts, i.e., the trusts discussed below are
treated differently in determining eligibility for Medicaid.
Funds entering and leaving these trusts are generally treated
according to SSI rules or more liberal rules under Section
1902(r)(2) of the Act, as appropriate.

As is noted in each exception below, one common feature of
all of the excepted trusts is a requirement that the trust
provide that upon the death of the individual, any funds
remaining in the trust go to the Division of Medicaid, up to
the amount paid in Medicaid benefits on the individual's
behalf.

a. Special Needs Trusts -- A trust containing the assets
of an individual under age 65 who is disabled (as
defined by the SSI program) and which is established
for the sole benefit of the individual by a parent,
grandparent, legal guardian of the individual, or a
court is often referred to as a special needs trust. To
qualify for an exception to the rules in this section,
the trust must contain a provision stating that, upon
the death of the individual, the State receives all
amounts remaining in the trust, up to an amount equal
to the total amount of medical assistance paid on
behalf of the individual. In addition to the assets of
the individual, the trust may also contain the assets of
individuals other than the disabled individual.

When a trust is established for a disabled individual
under age 65, the exception for the trust discussed
above continues even after the individual becomes
age 65. However, such a trust cannot be added to or
otherwise augmented after the individual reaches age
65. Any such addition or augmentation after age 65
involves assets that were not the assets of an
individual under age 65. Thus, those assets are not
subject to the exemption discussed in this section.
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To qualify for this exception, the trust must be
established for a disabled individual, as defined under
the SSI Program. When the individual in question is
receiving either title Il or SSI benefits as a disabled
individual, accept the disability determination made
for those programs. If the individual is not receiving
those benefits, make a determination concerning the
individual's disability.

Establishment of a trust as described above does not
constitute a transfer of assets for less than fair market
value if the transfer is made into a trust established
solely for the benefit of a disabled individual under
age 65. However, if the trust is not solely for the
benefit of the disabled person or if the disabled person
is over age 65 transfer penalties may apply.

b. Pooled Trusts -- A pooled trust is a trust containing
the assets of a disabled individual as defined by the
SSI Program in Section 1614(a)(3) of the Act, that
meets the following conditions:

- The trust is established and managed by a
non-profit association;

- A separate account is maintained for each
beneficiary of the trust but for purposes of
investment and management of funds the trust
pools the funds in these accounts;

- Accounts in the trust are established solely for
the benefit of disabled individuals by the
individual, by the parent, grandparent, legal
guardian of the individual, or by a court; and,
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- To the extent that any amounts remaining in
the beneficiary's account upon the death of the
beneficiary are not retained by the trust, the
trust pays to the Division of Medicaid the
amount remaining in the account up to an
amount equal to the total amount of medical
assistance paid on behalf of the beneficiary.
To meet this requirement, the trust must
include a provision specifically providing for
such payment.

To qualify as an excepted trust, the trust account must
be established for a disabled individual, as defined in
Section 1614(a)(3) of the Act. When the individual in
question is receiving either title 11 or SSI benefits as a
disabled individual, accept the disability
determination made for those programs. If the
individual is not receiving those benefits, make a
determination concerning the individual's disability.

C. Income Trusts - This type of trust established for the
benefit of the individual is limited to institutionalized
clients and must meet the following requirements:

- The trust is composed only of pension, Social
Security, and other income to the individual,
including accumulated interest in the trust;
and,

- Upon the death of the individual, the Division
of Medicaid receives all amounts remaining in
the trust, up to an amount equal to the total
medical assistance paid on behalf of the
individual. To qualify for this exception, the
trust must include a provision to this effect.
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To qualify for this exception, the trust must be
composed only of income to the individual, from
whatever source. The trust may contain accumulated
income, i.e., income that has not been paid out of the
trust. However, no resources, as defined by SSI, may
be used to establish or augment the trust. Inclusion of
resources voids this exception.

An individual's total income must go into the Income
Trust each month. The only exception is for the types
of VA payments that are not considered income, i.e.,
VA Reduced Pension benefits, VA Aid & Attendance
payments and VA Pension payments attributed to
Unreimbursed Medical Expenses.

The difference between an individual's total income
and an amount that is $1 less than the current
institutional income limit funds the Income Trust.
The only allowable expenses from the amount
funding the trust each month are actual expenses
associated with establishing/maintaining the trust.
Trustee's fees, if granted, are limited to $10 per month
and are intended to cover bank charges associated
with maintaining a trust account.

From the amount released from an Income Trust ($1
less than the institutional limit), the usual income
deductions apply in the order allowed in post-
eligibility (Medicaid Income) budgeting.

Trusts that are not properly funded into an Income
Trust account do not meet the criteria for a trust
exception.

When an Income Trust as no longer needed due to the
client's death, ineligibility or some other change, refer
the case to the State Office for a determination of the
amount owed from the trust.
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10.

11.

Undue
Hardship
Provision

Annuities

When application of the OBRA-93 Trust provisions would
work an undue hardship, the provisions will not apply.

Undue hardship exists when application of the trust
provisions would deprive the individual of medical care such
that his/her health or his/her life would be endangered.
Undue hardship also exists when application of the trust
provisions would deprive the individual of food, clothing,
shelter, or other necessities of life.

Undue hardship does not exist when application of the trust
provisions merely causes the individual inconvenience or
when such application might restrict his or her lifestyle but
would not put him or her at risk of serious deprivation.

Hardship will not be found if the resource was transferred to a
person who was handling the financial affairs of the client or
to the spouse or children of a person handling the financial
affairs of the client unless the client demonstrates that
payments cannot be obtained from the funds of the person
who handled the financial affairs to pay for long-term care
services. Undue hardship exists when a client has exhausted
all legal action to have transferred assets that caused a penalty
period returned to the client.

Each case situation must be reviewed individually to
determine if undue hardship exists. Generally, this provision
is limited to financially and medically needy individuals with
no possible means of accessing funds placed in trust.

Section 1917(d)(6) of the Act provides that the term "trust"
includes an annuity to the extent and in such manner as the
HCFA Secretary specifies. This subsection describes how
annuities are treated under the OBRA-93 trust/transfer
provisions.

When an individual purchases an annuity, he or she generally
pays to the entity issuing the annuity (e.g., a bank or insurance
company) a lump sum of money, in return for which he or she
1s promised regular payments of income in certain amounts.
These payments may continue for a fixed period of time (for
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example, 10 years) or for as long as the individual (or another
designated beneficiary) lives, thus creating an ongoing income
stream. The annuity may or may not include a remainder
clause under which, if the annuitant dies, the contracting
entity converts whatever is remaining in the annuity into a
lump sum and pays it to a designated beneficiary.
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Annuities, although usually purchased in order to provide a
source of income for retirement, are occasionally used to
shelter assets so that individuals purchasing them can become
eligible for Medicaid. In order to avoid penalizing annuities
validly purchased as part of a retirement plan but to capture
those annuities which abusively shelter assets, a determination
must be made with regard to the ultimate purpose of the
annuity (i.e., whether the purchase of the annuity constitutes a
transfer of assets for less than fair market value). If the
expected return on the annuity is commensurate with a
reasonable estimate of the life expectancy of the beneficiary,
the annuity can be deemed actuarially sound.

To make this determination, use the following life expectancy
tables, compiled from information published by the Office of
the Actuary of the Social Security Administration. The
average number of years of expected life remaining for the
individual must coincide with the life of the annuity. If the
individual is not reasonably expected to live longer than the
guarantee period of the annuity, the individual will not receive
fair market value for the annuity based on the projected
return. In this case, the annuity is not actuarially sound and a
transfer of assets for less than fair market value has taken
place, subjecting the individual to a penalty. The penalty is
assessed based on a transfer of assets for less than fair market
value that is considered to have occurred at the time the
annuity was purchased.

For example, if a male at age 65 purchases a $10,000 annuity
to be paid over the course of 10 years, his life expectancy
according to the table is 14.96 years. Thus, the annuity is
actuarially sound. However, if a male at age 80 purchases the
same annuity for $10,000 to be paid over the course of 10
years, his life expectancy is only 6.98 years. Thus, a payout
of the annuity for approximately 3 years is considered a
transfer of assets for less than fair market value and that
amount is subject to penalty.
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A balloon payment annuity does not meet the standards of being actuarially
sound. The annuity payments must be of uniform rate, principal and interest,
during the life expectancy of the individual.

FORMULA TO USE TO DETERMINE UNCOMPENSATED VALUE
(UV) OF ANNUITIES

L. TAKE PURCHASE PRICE ) PAYMENT SCHEDULE =
ANNUAL RATE

2. USE LIFE EXPECTANCY (LE) TABLE & SUBTRACT # OF
LE YEARS FROM THE PAYOUT YEARS (PAYMENT
SCHEDULE) = DIFFERENCE

3. MULTIPLY DIFFERENCE X ANNUAL RATE = UV

Effective February 8, 2006, the applicant and the community spouse must
disclose to the Division of Medicaid any interest that either of them has in
an annuity or similar financial instrument. The Division of Medicaid must
be the primary beneficiary to such an annuity unless there is a community
spouse or minor or disabled child, Medicaid must be the secondary
beneficiary. The primary beneficiaries are prohibited from disposing of
the remainder for less than fair market value. If the annuity is not actuarially
sound and/or the individual refuses to make the Division of Medicaid
primary or secondary beneficiary, the total value of the annuity will be
treated as a transfer of assets.

Annuities purchased on or after February 8, 2006, will be subject to estate
recovery.





